THE REPUBLIC OF UGANDA

IN THE CONSTITUTIONAL COURT OF UGANDA AT KAMPALA

CONSTITUTIONAL PETITION NO. 17 OF 2024

CORAM: KIHIKA, TIBULYA, KAZIBWE, MUGENYI, SSEKAANA, JJCC

1. FARUKU MUHAMED
2. MUSINGUZI JOHN

3. BUNYASIN IBRAHIM PETITIONERS
VERSUS
THE ATTORNEY GENERAL RESPONDENT
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CONSOLIDATED WITH CONSTITUTIONAL REFERENCE NO. 2 OF 2024
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AND
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AND
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JUDGMENT OF THE COURT

INTRODUCTION

1. These consolidated proceedings arise from Constitutional Petition No. 17 of 2024

and Constitutional Reference No. 2 of 2024, which were, by order of this Court, heard

together on account of the common constitutional questions they present.

Constitutional Petition No. 17 of 2024 was instituted under Articles 137(1) and
137(3)(a) of the Constitution of the Republic of Uganda, 1995 (hereinafter “the
Constitution”), and the Constitutional Court (Petitions and References) Rules, S.I. 91
of 2005. The petitioners invited this Court to interpret the Constitution and
pronounce itself on the constitutionality of various provisions of the Human Rights
(Enforcement) Act, Cap. 12 (hereinafter “the Act”). The petition was initially brought
solely against the Attorney General. Upon application, however, the Court admitted

Sekanjako Abubakar and 21 others as intervenors.

Constitutional Reference No. 2 of 2024 emanated from Miscellaneous Application
No. 062 of 2024, filed by Akamba Paul, a co-accused in High Court Criminal Session
Case Nos. 4 and 6 of 2024. In that application, brought under the Act, he sought the
nullification of the said criminal proceedings. During the hearing, the Attorney
General applied for a reference to this Court to determine whether the nullification
of a trial and the acquittal of an accused person on the basis of a violation of
non-derogable rights infringes the rights of victims or complainants in a criminal
case. The Attorney General further sought this Court’s interpretation of Article 28(1)
of the Constitution, specifically whether the right to a fair hearing encompasses the
s rights of the complainant or society to have their grievances adjudicated by a court
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of law.

In the course of the reference proceedings, Professor Christopher Mbazira
successfully applied to be joined as amicus curiae vide Constitutional Application No.
018 of 2024. Given that Constitutional Petition No. 17 of 2024 raised substantially
similar constitutional questions to those framed in Constitutional Reference No. 2 of
2024, this Court ordered that the two matters be consolidated for purposes of

hearing and determination.
BACKGROUND
A. The petition.

The three petitioners are Advocates of the High Court of Uganda who describe
themselves as passionate defenders and firm believers in the rule of law,
constitutionalism, and the protection of fundamental human rights and freedoms.
Through this petition, they invited the Court to interpret and determine whether
Section 11(2)(a), (b) and (c) of the Act contravenes the Constitution. They allege that:
a) Section 11(2)(a), (b) and (c) of the Act is inconsistent with Articles 1, 2, 20, 28(1),
28(3)(a), 44 and 126(1) of the Constitution. They contended that the impugned
provisions, which permit the acquittal of suspects on the basis of a finding that
their non-derogable rights were violated, are unconstitutional as they deny th(%;dj""l ’
parties—including victims of crime—the right to a fair hearing. ‘
b) The impugned provisions contravene Articles 2, 20 and 28(3)(a) of the
Constitution in so far as they offend the presumption of innocence. The
petitioners argue that the provisions effectively render suspects absolutely
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innocent once the court determines that the their non-derogable rights were
violated.

¢) Section 11(2)(a) and (b) of the Act contravenes Article 28(2)(b), (c) and (d) of the
Constitution by ousting the Court’s mandate to hear and determine criminal cases
where it is found that an accused’s non-derogable right was violated.

d) Section 11(2)(a), (b) and (c) of the Act contravenes Articles 28(3)(a) and 28(12) of
the Constitution in so far as it empowers a court to nullify a trial or acquit an
accused person based merely on what appears to the court, what is brought to its
attention, or on its finding that the accused was tortured.

e) The nullification of a trial or acquittal of an accused person under the
circumstances described in paragraph (d) violates the alleged violator’s
non-derogable rights to a trial, to a fair hearing, and to be informed of the charges
relating to the alleged violation.

f) Section 11(2)(a), (b) and (c) of the Act further contravenes Articles 28(3)(a) and
28(12) of the Constitution in so far as it allows courts to make determinations
based on the circumstances of a violation of a non-derogable right even where no
subsisting charges exist in respect of such violation, notwithstanding that the

violation of a non-derogable right constitutes an offence under the Act.

6. The petitioners pray for the following reliefs:

a) That Section 11(2)(a), (b) and (c) of the Act is unconstitutional, in as far as the
said provisions allow to acquit the accused person based on the findings of the
offence of violation of non-derogable right without a fair hearing and trial in
respect to initial offences brought in the criminal proceeding.

b) That Section 11(2)(a), (b) and (c) of the Act is unconstitutional, in as far as the

said provisions ordain an acquittal to the accused without a fair hearing and
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fair trial in respect to the initial offences brought to court in the criminal

proceeding since fair hearing is a non-derogable right.

c) That Section 11(2)(a), (b)and (c) of the Act, is unconstitutional, in as far as the
said provisions offend and or reverse the accused's presumption of innocence
to absolute innocence to the extent of the initial offences charged without trial
in a criminal proceeding.

d) An order that the proper recourse for courts is for the courts to first make a
finding in regards to the offence of violation of the non-derogable rights of the
accused and then proceed to determine the criminal matter in respect to the
initial offences charged against the accused and adjudge as to whether the
accused for offences in the criminal proceedings are innocent or guilty of the
initial offences so as to effectuate the presumption of innocence, a fair-
hearing, fair trial and avoid derogation from the non-derogable rights and
other rights under Articles 1, 28(1), 28(3)(a), 44 and 44(c) respectively.

e) Any other orders court may deem fit, plus costs of the petition.

The petition is supported by affidavits of the 3 petitioners, which substantially

restate what is in the petition. ﬂ L

In answer to the petition, the Attorney General (respondent), inter alia contends
that Section 11(2)(a), (b) and (c) of the Act which provides for the nullification of
trials and the automatic acquittal of an accused where non-derogable rights have
been violated, disproportionately infringes upon the rights of victims in the criminal

justice system.




10.

2y

12.

13.

The respondent avers that the Constitution protects the rights of the accused, the

victims of crime and the society at large. By allowing a person who has committed
a crime to be acquitted without being tried at all in the criminal case, victims of
crime and the society are deprived of their right to access to justice and the right

to a fair hearing.

The respondent avers that automatic nullification of proceedings and acquittal as
mandated by Section 11(2) of the Act conflicts with international standards on fair
trials, particularly the principle of proportionality emphasized by international legal

frameworks.

The answer to the petition was supported by the affidavit of Mr. Wanyama Kodoli,
Acting Commissioner in the Directorate of Civil Litigation. It substantially repeats

what is contained in the answer to the petition.

The intervenors were granted leave to oppose the petition by way of a brief. In that
brief, they contended that their interest arose from the Attorney General’s refusal

to defend the constitutionality of Sections 7, 8, and 11(2) of the Act.

They further claimed that the Attorney General is moving this court to nullify an
Act of Parliament by way of a Constitutional Reference, and that the Attorney

General has conceded to a petition seeking to nullify provisions of the said Act.

In opposing the petition, the intervenors, in a nut shell, maintain that there is

nothing unconstitutional about the contested Sections 7, 8 and 11(2) of the Act.

They contend that these provisions remain a necessary check and a demand for
o+
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accountability from state actors that have resorted to conducting illegal
prosecutions characterized by acts of torture, inhuman and degrading treatment

of accused persons as well as gross infringement of the right to a fair trial.
B. The reference

15. The background to the Reference, as determined from the record of proceedings in
the High Court, is that on 14" June 2024, the respondent in the Reference, took a
plea before the Chief Magistrate in Criminal Case No. 78 of 2024. He pleaded not
guilty. He applied for bail which was granted. Upon fulfilling the conditions imposed
by the court, he was released. Upon his release, the respondent was confronted by
security agents who arrested him and bundled him forcefully into a waiting
minibus. He was taken to an unknown place where he was kept incommunicado for
seven days. He was later taken to a police station and jointly charged with others
on fresh charges of Diverting Public Funds Contrary to Section 6 of the Anti-
Corruption Act, Cap 116. He was later produced in court vide Criminal Case No. 82
of 2024 to which he entered a plea of not guilty and was subsequently remanded. "
A
16. The respondentalleged that during his detention, he was subjected to various forms
of torture by various security agencies who repeatedly coerced him to confess,
plead guilty with threats to withdraw his bail application. He further alleged that

they threatened to prolong his detention unless he complied.

17. The respondent thereafter filed Miscellaneous Application No. 62 of 2024, arising
from Criminal Cases Nos. 78 and 82 of 2024 and Criminal Session Cases Nos. 4 and

6 of 2024, under Sections 4 and 17 of the Act. In that application, he sought orders

e
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dismissing the charges against him in the two criminal trials, contending that State
agents abducted him from the Court premises on 14" June 2024, assaulted him,
and detained him incommunicado for seven days in an ungazetted facility, thereby
violating his non-derogable right to freedom from torture, cruel, inhuman, and

degrading treatment.

18. When Criminal Session Case No. 4 of 2024 came up for hearing before Lawrence
Gidudu, J., Miscellaneous Application No. 62 of 2024 was called for hearing as well.
In the course of hearing Miscellaneous Application No. 62 of 2024 Ms. Jackline
Amusugut, appearing for the Attorney General, raised objections to the remedies
in Sections 7, 8 and 11(2) of the Act contending that those provisions were
unconstitutional in so far as they stay criminal trials and provide for an acquittal of

an accused without trial.

19. Lawrence Gidudu, J. in his ruling delivered on the 1°' October 2024 ruled that the
matters canvassed by the Attorney General were substantial questions of law which
needed to be interpreted by the Constitutional Court. Hence this Constitutional

Reference.

20. The High Court made reference to the Constitutional Court for the determination
of the following questions which were framed by the High Court as follows:
a) Whether the provisions of Sections 7, 8 and 11(2) of the Act which mandate the
L trial court to nullify a trial and acquit an accused without taking evidence in a trial
w)\ violate the right to a fair hearing in Article 28 of the Constitution?
| b) Whether a victim of a crime or society has a right to a fair hearing in Article 28 of
the Constitution?
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21. The intervenors in their brief opposed the Reference. They assert that the Attorney

General, in light of Article 119(4) (c) of the Constitution, cannot seek to challenge
the constitutional validity of Acts of Parliament and that therefore Constitutional
Reference No. 2 of 2024 was erroneously granted by the High Court. They
additionally claim that no bona fide constitutional questions arose from the

proceedings in the lower court.

Representation

22. When the matters came up for hearing on 7" March 2025, the petitioners were self-

23.

represented. Mr. Geoffrey Madette, Principal State Attorney, Mr. Raymond Nganzi,
State Attorney, and Ms. Jackline Amsugut, State Attorney, appeared for the
respondent in the petition and for the applicant in the reference. Mr. Jude
Byamukama and Mr. Paul Katunguka appeared for the respondents/intervenors in
the petition. Mr. Innocent Wanambuko appeared for the amicus curiae. Mr.

Jonathan Muwaganya, Chief State Attorney, was present in Court representing the

Office of the Directorate of Public Prosecutions. /ﬁ//\j v
]

The parties filed their respective written submissions with the leave of Court. The
intervenors likewise filed their brief with the leave of Court, and the amicus curiae
filed an amicus brief with the leave of Court. All these submissions have been

considered by the Court in determining this consolidated petition and reference
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ISSUES FOR DETERMINATION

24. Regarding the petition, the following issues were agreed upon for determination by
the Court:
1. Whether the petition is properly before the Court?
2. Whether Section 11(2)(a), (b) and (c) of the Fundamental Human Rights
(Enforcement) Act Cap 12, contravenes Articles 1, 2, 20, 28 (1), (3) (a), (3)
(b), 28 (3)(c) 28 (3) (d), and (12), 44 (c), 128 and 126 of the Constitution of
the Republic of Uganda?

3. Whether the Petitioners are entitled to any relief?

25. Regarding the reference, the following questions were referred by the trial Court for
determination by this Court.
1. Whether the provisions of Sections 7, 8 and 11 (2) of the Human Rights
(Enforcement) Act Cap 12 which mandate a trial court to nullify a trial and
acquit an accused without taking evidence in a trial violates the right to a
fair hearing in Article 28 of the Constitution?
2. Whether a victim of crime or society has a right to a fair hearing in Article
28 of the Constitution?

|

_)\_/
72/ /" ANALYSIS AND DETERMINATION.

26. Mwondha, JSC., distilled the governing principles of constitutional interpretation
that this Court must bear in mind when construing the Constitution in David

f Tusingwire v Attorney General [2017] UGCC 11, and summarized them as follows:

g
'l
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“(i) The Constitution is the Supreme law of the land and forms the standard upon which all

other laws are judged. Any law that is inconsistent with or in contravention of the
Constitution is null and void to the extent of its inconsistency (see Article 2(2) of the
Constitution). Also see Presidential Election Petition No. 2 of the 2006 (SC) Rtd Dr. Col.

Kiiza Besigye v Y. K. Museveni.

(i) In determining the constitutionality of a legislation, its purpose and effect must be taken

(iii)

(iv)

(v)

(vi)

into consideration. Both purpose and effect are relevant in determining the
constitutionality of either effect animated by the object of the legislation intends to
achieve. See Attorney General v Silvation Abuki, Constitutional Appeal No. 1988 (5C).
The entire Constitution has to be read together as an integral whole with no particular
provision destroying the other but each sustaining the other. This is the rule of harmony,
the rule of completeness and exhaustiveness (See P. K. Ssemwogerere and Another v
Attorney General, Constitution Appeal No. | of 2002 (SC) and the Attorney General of
Tanzania v Rev Christopher Mtikila (2010) EA 13.).

A Constitutional provision containing a fundamental human right is a permanent
provision intended to cater for all times to come and therefore should be given dynamic,
progressive liberal and flexible interpretation keeping in view the ideals of the people,
their social economic and political cultural values so as to extend the benefit of the same
to the maximum possible. See Okello John Livingstone and 6 others v The Attorney
General and Another, Constitutional Petition No. | of 2005, South Dokata v. Sou% N
Carolina 192, USA 268. 1940. v j
Where words or phrases are clear and unambiguous, they must be given their primary,
plain, ordinary or natural meaning. The language used must be construed in its natural
and ordinary sense.

Where the language of the Constitution or a statute sought to be interpreted is
imprecise or ambiguous a liberal, general or purposeful interpretation should be given
to it. (See Attorney General v Major David Tinyefunza, Constitutional Appeal No. | of

1997 (5C)).
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27,

28.

(vii) The history of the country and the legislative history of the Constitution is also relevant
and useful guide to Constitutional Interpretation (see Okello John Livingstone and 6
others v. Attorney General and Another (Supra)).

(viii) The National objectives and Directive principles of state policy are also a guide in the
interpretation of the Constitution. Article 8A of the Constitution is instructive for
applicability of the objectives.”

We shall be guided by the foregoing principles of constitutional interpretation in

resolving this petition.

Before we embark upon the determination of the substantive issues presented for
our consideration, we find it appropriate to address, at the outset, issue No. 1 as
framed by the parties. It is couched in the following terms: “Whether the petition is

properly before the Court?”

This issue lends itself to summary disposal. Insofar as it challenges the propriety of
the petition, we are satisfied that, on its face, the petition was duly filed. It raises
legitimate questions warranting constitutional interpretation. Accordingly, there is

no need to revisit the well-settled principles governing this Court’s jurisdiction.

ISSUE NO. 2 OF THE PETITION

Whether Section 11(2)(a), (b) and (c) of the Fundamental Human Rights

(Enforcement) Act CAP. 12, contravenes Articles 1, 2, 20, 28 (1), (3) (a), (3) (b), 28

(3)(c) 28 (3) (d), and (12), 44 (c), 128 and 126 of the Constitution of the Republic
‘f

of Uganda?
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29.

30.

Legal arguments for the petitioners

In essence, the petitioners submitted that Section 11(2)(a)—(c) of the Act is
unconstitutional and contravenes Articles 1, 2, 20, 28(1), and 44 of the Constitution
of the Republic of Uganda. They contended that the impugned provisions permit
the complete acquittal of accused persons on charges based solely on a
determination of the offence of violation of non-derogable rights, without any trial,
determination, or findings in respect of the remaining offences initially charged in
the criminal proceedings. This, they argued, denies the victims of such offences the

right to a trial and a fair hearing in relation to the initial charges.

The petitioners further submitted that the biggest constitutional challenge
presented by the impugned provision, Section 11(2)(a)(b) and (c) of Act is to acquit
an accused person of offenses undetermined, or unheard. They contended that this
is a phenomenon unheard-of in our legal regime. They argued that whenever a
charge or indictment is brought against an accused person, the net effect of the

impugned provision is to exempt the accused from accounting for his/her actions

through a fair-hearing, only because his/her non derogable rights were violated,/m U
Je /

L

31. The petitioners submitted that the other constitutional flaw is that the effect of

Section 11(2)(a)(b) and (c) of the Act is to remove the right to a fair hearing and fair
trial, which is an absolute reserve of the constitution, which they argue cannot be
mitigated for whichever reason or justified under Article 43 of the Constitution.

They contend that any statutory provision that seeks to undermine the

/ // Page 13 of 49
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32,

The petitioners further contend that the victims of criminal offences, in which the

accused are unconstitutionally acquitted by the force of the impugned provision,
are left staggering, in a situation of confusion, perplexity and uncertainty on the
next course of action, since they (victims of offences) cannot be afforded any
remedy by courts of law for the offences, in which the accused is acquitted. The
victims cannot apply for review or revision, not even appeal since the denial to hear

the victim’s cases was ordained by law, the impugned provision.

33. The petitioners submitted that scrapping the impugned provisions off the statute

34.

35.

-&U’ .

36.,

book, does not subvert the Act’s aim of deterring the multitude of human rights
violations in our country. This is so because Sections 4, 5, 6, 7, 11(1) and (6) of the
Act, is still intact and good law, thus perpetrators of human rights violation can still

be dealt with and curbed therein.

The petitioners further argued that the perpetrators of human rights violations can
be curbed under other independent statutes, particularly under the Prevention and
Prohibition of Torture Act, Cap 130, Prevention of Trafficking in Persons Act, Cap

131 and Prohibition of Female Genital Mutilation Act, Cap 133.

The petitioners relied on CEHURD and another v Attorney General, Constitutional
Petition No. 64 of 2021 and Sam Kuteesa and 2 others v Attorney General,
Constitutional Petition No. 46 of 2011 for the proposition that a person cannot be

acquitted without any hearing or determination of court.

The petitioners further argued that the mischief created by third parties such as

ur public officers in the course of pre-trial processes, in which the non-derogable
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rights of an accused are violated, cannot be visited on the victims of the offence

allegedly committed by the accused. The petitioners in support of their arguments
cited the Supreme Court case of India in Zahira Habibula H. Shiekh and another v
State of Gujarat and others, Appeal (crl.) 446-449 of 2004 and Paras Yadav and
others v State of Bihar (1999) 2 SCC.

37. The petitioners submitted that the Constitution only refers to rights of victims in

38.

39.

Articles 52(1)(d) and 126(2)(C). They argued that if the framers of the Constitution
had intended to restrict the right to a fair hearing under Article 28(1) to “any person
charged with an offence” it would have a deleterious effect on the present and the
future of victims who are citizens of Uganda. They contend that the framers could
not have intended that the right of fair hearing is only available to accused persons.

They submitted that the right to a fair hearing is categorically made available to

everyone under Articles 28 and 42 of the Constitution. o
, ﬁ/\j ,
{

The petitioners submitted that the tenets of the right to a fair hearing for victims of
offences are not expressly provided for in the Constitution. By contrast, the tenets
of the right to a fair hearing for accused persons are clearly articulated under Article
28 in its entirety. The petitioners contended that, at the time of drafting the
Constitution, emphasis was placed on the rights and interests of accused persons
rather than those of victims. They therefore asserted that any such tenets relating
to victims’ right to a fair hearing must be implied under Article 28(1) of the

Constitution.

The petitioners submitted that the Constitution, by its nature, is designed to
transcend and outlive constitutional silences. They cited the Supreme Court of
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40.

41.

Kenya decision in Attorney General & 2 Others v David Ndii & 79 Others, Dixon &

7 Others, Petitions Nos. 11, 12 and 13 of 2021 (Consolidated), [2022] KESC, at pages
1188-1190, in which the Court observed that certain matters of constitutional
relevance are sometimes left unaddressed, and that courts have invoked the
doctrine of constitutional silence to expand the ambit of rights and to render

democracy substantive.

Submissions of the respondent/Attorney General

The Attorney General in its submissions considered the provisions of Section
11(2)(a), (b) & (c) of the Act 2019 which provides for the acquittal of the accused
upon a finding of a violation of the accused's non-derogable rights. The Attorney
General submitted that the Section means that once the court finds that a person's
non-derogable right has been infringed upon, the trial shall be declared a nullity

and the accused person will be acquitted.

The Attorney General submitted that the Constitution requires the State to
prosecute anyone who has committed an offence. However, Section 11(2) of the
Act introduces a new concept of acquittal without prosecution or trial. The Attorney
General contends that the Section therefore creates inherent imbalance, nullifying

the entire trial thereby denying the victims of crime justice.

. The Attorney General further submitted that the principle of proportionality is a

key component of both international human rights law and domestic criminal

justice systems. It, dictates that any remedy for a violation of rights must be
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43.

44,

45.

proportionate to the harm caused by the violation.

It was contended that Section 11(2) of the Act does not leave room for judicial
discretion, which is essential in determining an appropriate remedy for rights
violations. Courts must be empowered to weigh the severity of the rights violation
against the interests of justice. It was argued that, in many instances, remedies
other than nullification of the entire trial, such as excluding illegally obtained
evidence through trials-within-trial, compensating the accused for the wrongs
occasioned, or ordering a retrial can adequately address the violation without

undermining justice.

The Attorney General finally submitted that by nullifying proceedings on account of
violations of an accused's rights without considering victims' rights, results in an
unjust outcome where an accused escapes liability without trial. Reliance was made

on the case of Mthembu v S, (2008) AHRLR 223, (SASCA 2008) for this proposition.

f U
Legal argument of the Intervenors /(U
i« J i

The intervenors contend that their interest in the petition stems from the refusal
by the Attorney General to defend the constitutionality of Sections 7, 8 and 11(2)
of the Act contrary to Article 119 of the Constitution. They argued that the Attorney
General contrary to the mandate of its office moved the court to nullify an Act of
Parliament by way of a Constitutional Reference and further conc{gded to the

petition which seeks to nullify the provisions of the Act.
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